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| NTRODUCTI ON

On June 19, 2000 this application for a Certificate of
Environnmental Conpatibility and Public Need was filed by Astoria
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Energy LLC (Astoria Energy, or the Applicant). Subsequently,
Astoria Energy provided supplenental information in el even
separate filings between Septenber 18, 2000 and June 21, 2001.
In a letter dated March 1, 2001, Chairnman Maureen Hel nmer
informed Astoria Energy that its application generally conplied
with the filing requirements of Public Service Law (PSL) §164.1

A pre-hearing conference was held before the Presiding
and Associ ate Exam ners on March 26, 2001. At that conference,
active parties were identified, scheduling and other procedural
matters were di scussed, and a review of requests for intervenor
funds commenced. ?

Astoria Energy's application for a PSL Article X
certificate included requests to the Departnent of Environnental
Conservation (DEC) for a Clean Air Act (CAA) Title V permt, a
CAA Title IV permt, a Prevention of Significant Deterioration
(PSD) permt, and the transfer and nodification of a State
Pol l utant Di scharge Elim nation System (SPDES) storm water
di scharge permt. DECrequired filing of coments on draft air
and SPDES permts by April 19, 2001.

Joint |egislative/public statenent hearings were held
in the Article X and DEC proceedings at 7:00 p.m on April 18
and April 19, 2001 at P.S. 141 in Astoria, Queens. More than
200 peopl e attended these two hearings, at which a total of 23
made oral statenments for the record. The mgjority of the
comments were supportive of the proposed project.

YIn a letter dated Septenber 13, 2001, Chairnman Hel ner
subsequent |y appoi nted Public Service Comm ssion (PSC)
Comm ssi oner Leonard A. Wiss to be Chairman of the Board,
pursuant to PSL 8161.

2 pursuant to PSL §164 and 16 NYCRR §1000.9, $169,890 of the
$300, 000 avail abl e funds was awarded, $127,000 to the Ofice
of the President, Borough of Queens/Coalition Helping to
Organi ze a Kl eaner Environnment (Queens/CHOKE), and $42,890 to
Citizens Environnental and Econom c Coalition (CEEC
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An issues conference was conducted jointly in the DEC
and Article X proceedings on May 2 and 3, 2001, and on May 24,
2001, the Examners issued their "Article X and DEC Part 624
| ssues Ruling." Jointly, the Exam ners specified a list of
i ssues identified for Article X adjudication,?® while Exani ner
Garlick determ ned there were no substantive and significant
i ssues regarding the requested DEC pernits.*

Astoria Energy filed a notice of inpending settlenent
negotiations with the Siting Board on June 13, 2001.
Negotiations resulted in a Joint Stipulation dated July 13, 2001
settling all issues, which was signed by representatives of the
Applicant, DEC Staff, Departnent of Public Service (DPS) Staff,
and Departnent of Health (DOH) Staff.®> Qher active parties in
t he proceedi ng subsequently signed the Joint Stipulation (New
York City signed it on Cctober 31, 2001, and the Queens Borough
Presi dent and CHOKE, separately, signed it on Novenmber 1, 2001.)

A hearing was held on July 18, 2001, at which evidence
was identified and received into the record. A total of 78
exhibits were received, including Astoria Energy's exhibits and
testinony, the Joint Stipulation, testinony of DPS Staff
W t nesses, and a further stipulation agreenent anong DEC Staff,
DPS Staff, and the Applicant resolving an on-site oil storage

®Interlocutory appeals were filed objecting to the exclusion of
sonme Article X issues, but the appeals were subsequently
wi t hdrawn as matters becane resolved. An appeal filed on
June 5 by DEC Staff, objecting to the Exam ners' refusal to
require offers of proof in setting the Article X issues list,
| acked the extraordinary circunstances needed for our review.
That question has since becone noot, as none of the issues in
guestion were subsequently contested in litigation.

“On July 17, 2001, DEC Conmi ssioner Crotty uphel d Exami ner
Garlick's issues determ nations on appeal.

> The Joint Stipulation includes el even separate topic-specific
settl ement agreenents, proposed certificate conditions, and a
Iist of applicable acronyns.
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facility permtting issue. No other party presented any
testinmony and, with one exception, no party chall enged the Joint
Stipulation or the proposed certificate conditions in any
respect. The sole exception was an issue pressed by New York
Cty involving the applicability of its Air Code.

The Applicant and DPS Staff filed briefs on August 13,
2001. On August 24, 2001, Astoria Energy filed a brief replying
to DPS Staff, and presenting initial coments on New York City
air issues. New York City filed its initial coments on
August 24, 2001 as well. On August 30, New York City filed a
reply to Astoria Energy, and on August 31, the Applicant filed a
reply to New York City.

The Exam ners issued a reconmended deci sion on
Septenber 26, 2001. A joint brief on exceptions was filed by
DPS Staff and DEC Staff on October 17, 2001, and the Applicant
filed a brief on exceptions on Cctober 17, 2001 as well. New
York City was permtted to file its brief on exceptions by
Novenber 2, 2001. It declined to file a brief, however, having
reached an accord with the Applicant on its air quality issues.

On Novenber 1, 2001, the Applicant filed a
"Suppl enent al Agreenent Regarding Air Quality and Public
I nterest |ssues,” signed by all of the active parties in the
proceeding.® On that date, as well, Astoria Energy filed
signatures of New York City, the Queens Borough President, and
CHOKE, to the Joint Stipulation signed earlier by the other
parties. Wth those stipulations signed by all parties, then,
no issues remain in controversy in the proceeding.

Subsequent |y, DEC Comm ssioner Crotty has provided us
with the environmental permts, as required by PSL 8172(1).

® The signatories include Astoria Energy, DEC Staff, DOH Staff,
DPS Staff, New York City, the Queens Borough President, and
CHOKE

-4-
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The Proposed Facility

The proposed facility would be a nerchant facility,
intending to sell electricity into New York's whol esal e market .
It would be located at 17-10 Steinway Street, on an
approxi mately 23-acre brownfield site currently utilized as an
operational fuel oil storage and distribution termnal. The
site is in an M3-1 Heavy Manufacturing Zone, anongst other
manuf acturing and heavy industrial uses, including the Steinway
and Sons manufacturing factory, the Bowery Bay Water Pol |l ution
Control Plant, electric transmssion facilities, other power
generating facilities, and a variety of smaller manufacturing
and warehousing facilities.

The proposed facility would use efficient, conbined-
cycle electric generating equipnent, with natural gas as its
primary source of fuel, and |lowsulfur distillate fuel oil as a
backup fuel for up to 720 hours annually. The primary
structural conponents of the facility would consist of a 612
foot by 110 foot turbine building and adjacent heat recovery
st eam generator encl osures, four nested 269-foot stack fl ues,
two air-cool ed condensers (AC) for cooling (each with 40 cells
in a4 x 10 arrangenent), two 150,000 barrel oil storage tanks,
and an open air switchyard outside the turbine building.

A new 138 kV aerial electric transm ssion |ine would
connect the proposed facility to the existing Astoria East
Substation, which is |ocated about one-half mle southwest of
the site on Consolidated Edi son Conpany of New York, Inc. (Con
Edi son) property. In addition, a new 20-inch dianmeter natural
gas pipeline woul d be constructed underground al ong Stei nway
Place fromthe proposed facility site to the Con Edi son 24-inch
mai n | ocated about one-third of a mle to the south at the
intersection of Steinway Place and 20t h Avenue.

The Applicant woul d use the existing New York Gty
muni ci pal water and sewer infrastructure |ocated adjacent to the
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site to supply water to and receive discharged water fromthe
proposed facility. The existing stormwater managenent system
at the site is to be upgraded as a part of redevel opnent.

THE RECOMMVENDED DECI SI ON
The Exam ners observed that we are enpowered either to

grant or deny this application as filed, or to certificate a
facility "upon such terns, conditions, limtations or

nodi fications of the construction or operation of the facility

n7

as the board may deem appropri at e. To grant a certificate, the

Exam ners observed, we nust find:

That the facility is reasonably consistent with the
policies and | ong-range pl anni ng objectives and
strategies of the nost recent state energy plan, or
that the facility was sel ected pursuant to an

approved procurement process."?

The nature of the probable environnental inpacts,
speci fying predictabl e adverse and benefi ci al

effects on (a) the normal environnment and ecol ogy,
(b) public health and safety, (c) aesthetics,
scenic, historic, and recreational val ues,

(d) forest and parks, (e) air and water quality, and
(f) fish and other marine life and wildlife.?®

That the facility mnim zes adverse environnental

i npacts, considering (a) the state of avail able

t echnol ogy, (b) the nature and econom cs of
reasonabl e alternatives required to be considered
under PSL 8164(1)(b), and (c) the interest of the
state respecting aesthetics, preservation of
historic sites, forest and parks, fish and wildlife,
vi abl e agricultural |ands, and ot her pertinent

consi derati ons.

" PSL §168(2).

8 PSL §168(2) (a).

° PSL §168(2) (b).

0 psL §168(2)(c) (i).
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That the facility is conpatible with public health
and safety. ™

That the facility will not discharge any effluent in
contravention of DEC standards or, where no

cl assification has been nmade of the receiving
waters, that it will not discharge effluent unduly
injurious to fish and wildlife, the industrial

devel opment of the state, and the public health and

publ i c enjoynent of the receiving waters.

That the facility will not emt any air pollutants
in contravention of applicable air em ssion control

requirenents or air quality standards.®

That the facility will control the runoff and
| eachate fromany solid waste disposal facility.™

That the facility will control the disposal of any
hazar dous waste.®

That the facility will operate in conpliance with
all applicable state and |ocal |aws and associ at ed
regul ati ons, except that we may refuse to apply
specific | ocal |aws, ordinances, regulations, or
requirenents we regard as unduly restrictive.

That the construction and operation of the facility
isin the public interest, considering its
envi ronnment al inpact and the reasonabl e alternatives

consi dered [under PSL §164(1)(b)]. "

The Exam ners noted further that our required findings

i nclude that the proposed facility "will not discharge any

effluent that will be in contravention of the standards adopted

PSL

2 psL
B psL

14

16

17

PSL
PSL
PSL
PSL

§168(2) (¢) (ii).
§168(2) (c) (iii).
§168(2) (c) (i V).
§168(2) (¢) (V).
§168(2) (c) (vi).
§168(2) (d).
§168(2) (e).
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by the department of environnental conservation. . . ,"* and

"Wll not emt any pollutants to the air that will be in

contravention of applicable air em ssion control requirenents or

air quality standards."®

In past Article X proceedings, siting
boards have deferred to the judgnment of the DEC Comm ssi oner,
who has been del egated responsibility to issue permts fromthe
United States Environnental Protection Agency (EPA) pursuant to
the CAA and Clean Water Act (CWA). % In this proceeding, these
issues relate to the following permts: (1) a SPDES permt for
storm wat er managenent; (2) a CAATitle IV permt; (3) a CAA
Title V permt; and (4) a Prevention of Significant
Deterioration (PSD) determ nation. Thereafter, those siting
boards reviewed the joint record of the proceedi ngs and,
accepting the DEC s findings as to air and water quality,
reached conclusions as to overall environnmental inpacts.

Wth respect to air quality, the proposed facility
woul d use efficient conbustion equipnment that would primarily
burn natural gas, add-on em ssion controls including selective
catal ytic reduction (SCR), and a carbon nonoxi de catal yst, to
nmeet federal | owest achievable em ssion rate (LAER) and best
avai |l abl e control technol ogy (BACT) standards. The DEC
Comm ssioner's decision to issue permts relies on the joint
Article X and DEC record, which includes anong ot her things the
results of air em ssion nodeling of existing and proposed
facilities in the area through 2004. The information indicates

B psSL §168(2)(c)(iii).
¥ psL §168(2)(c)(iv).

? Case 99-F-0558, Application of Heritage Power LLC, Opinion and
Order Ganting Certificate of Environnmental Conpatibility and
Public Need (issued January 19, 2001), pp. 7-8; Case 99-F-
1314, Application of Consolidated Edi son Conpany of New York,
Inc., Opinion and Order Granting Certificate of Environnenta
Conpatibility and Public Need (issued August 30, 2001),
pp. 34-36.
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that the proposed facility can be expected to displ ace
generation fromolder units, reducing em ssions of NG, SO, and
CG;.

The facility would use dry cooling, thus m nimzing
its need for water in the cooling process. Hence, all water
used at the proposed project would be purchased fromthe New
York City public water supply system Al discharges fromthe
proposed facility would be made to the Bowery Bay Water
Pol l ution Control Plant. Because there would be no discharges
of wastewater to either surface water or groundwater, no SPDES
permt is needed. However, the Applicant does need, and has
obtained from DEC, a SPDES permt for storm water managenent.

Mor eover, the Applicant nust obtain an Industrial
Sewer Discharge Permt normally issued by the New York City
Department of Environnmental Protection. This permt is outside
the DEC permtting process, and it is anmong those which the
Joint Stipulation recomends we authorize New York City to issue
under Article X, as discussed bel ow.

Certificate Conditions

In this proceeding, with the exception of New York
City's air quality issue, the parties agreed to the certificate
conditions to be inposed on Astoria Energy. The Exam ners
concl uded that the record supported the findings we nust make
under PSL 8168 and the proposed certificate conditions.

Proposed certificate conditions were anmended on
exceptions by Astoria Energy, DPS Staff, and DEC Staff.® In
response to a suggestion by the Exam ners, conditions formerly
listed in the topic agreenents of the Joint Stipul ation, and
i ncorporated by reference in the proposed certificate
conditions, were directly included in the certificate
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conditions. Additional conditions were added to include

subm ssion of an Environnental Conpliance Plan and a Community
Li ai son Program The Environnental Conpliance Plan contains
nmeasures designed to ensure inplenentation and mai nt enance of
required environnental mtigation neasures, conpliance with
other certificate conditions, and conpliance wth federal,
state, and |ocal environmental |laws.? The Conmunity Liaison
program woul d provide |iaison and communi cation with the
surroundi ng comunity before and during construction and,

thereafter, throughout the operation of the facility.?®

The Suppl enent al Agreenent

Al'l active parties involved throughout the proceeding
have now signed the Suppl enental Agreenent, subm tted Novenber
1, 2001, addressing the applicability of certain provisions of
New York City's Air Code to the proposed facility. In this
agreenent, New York City agrees that the proposed facility, if
operated in accordance with the DEC permts and the proposed
Article X certificate, wll neet the requirenents of New York
Cty's Air Code relating to fuel and em ssions standards, and
wi |l not contravene the general prohibition against detrinental
air emssions. Further, New York City has agreed that the
Applicant is not required to apply for any air permts under New
York City air pollution |laws and regul ations, including any
permt under New York City Adm nistrative Code 824-120 et seq.
The Applicant al so agrees to provide $4,800,000 to the New York
Cty Econom c Devel opnent Corporation, wthin three years after
commencenent of commercial operation of the proposed facility.

2l The revised proposed certificate conditions are attached as
Appendi x B.

2 pppendix B, TI1.M
2 1bid., TIII.C
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The funds woul d be used to assist the | ocal Queens comunity in
t he devel opnent and i npl enentation of projects such as local air
quality inmprovenent, health inprovenent, or anenities prograns
in the vicinity of the facility's site.

In their recomended deci sion, the Exam ners di scussed
the issue of applicability of the New York City Air Code to this
proposed facility, and recommended that we deny New York City's

request to authorize it to require Astoria Energy to obtain an

air permt.?

The Suppl enental Stipulation effectively w thdraws
this issue fromour consideration, by acknow edging that no New

York City air permts are required for this facility.

Local Law Conpli ance

The Exam ners reported that the parties agreed and the
record denonstrated that the proposed facility can be expected
to operate in conpliance with |ocal |aws and regul ations.?®
There has been no request in this proceeding to waive the
application of any |ocal requirenents as unduly restrictive.

In the Supplenental Stipulation, the parties provide
their agreenment that the Cty of New York will have continuing
authority to enforce its Air Code,® but that in the event of any
future anendnent to the Air Code the certificate hol der would
have the right, within 90 days of the enactnent of such
amendnent, to petition the Siting Board for a finding that the
amendnent is unreasonably restrictive. Thereafter, the parties
agree the new provisions could be enforced unl ess the
effectiveness of the anmendnent is stayed by the Siting Board
within 180 days of the date of filing of such a petition.

# Reconmended Deci sion, p. 36.
» Recommended Deci sion, p. 30.

% This provision relates to matters not associated with the air
permt requirenents.
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We concl ude, pursuant to PSL 8168(2)(d), that the
facility is designed to operate in conpliance with al
applicable state and |l ocal |aws, and regul ations issued
t her eunder .

Wth respect to the provisions of the Suppl enental
Stipulation, we note that enforcenent of |ocal |[aws and
regul ati ons not wai ved as unreasonably restrictive by a Siting
Board remains the responsibility of |ocal authorities.
Certificate holders always have the right to petition the
permanent Siting Board for a waiver of any future changes in
| ocal laws or regul ations they consider unreasonably restrictive
as applied to their facilities. The Applicant in the
Suppl enmental Stipulation has constrained its right to file a
petition, as to the proposed facility, to 90 days after
enact nent of a new provision under New York City's Air Code.
That presents no issue for our consideration.

The further provision agreed upon by the parties that
the Siting Board nust act within 180 days of the filing date of
any such petition has no foundation in Article X, and,
therefore, is unacceptable. Al though the Suppl enental
Stipulation is not binding upon us and is not adopted as a part
of our opinion and order, we are conpelled to expressly reject
that provision, so that it is clear that it is not effective in
any way.

New York Gty Permts
In the normal course of business, Astoria Energy

expects to require certain other permts and approval s under
regul ations issued by New York City and its agencies, including
buil ding permts, street closure permts, street evacuation
permts, and permts under the New York City Fire Code. The
Joint Stipulation contains agreenent anong the parties that we
shoul d aut hori ze the Departnent of Buildings, Departnent of

-12-
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Transportation, Departnment of Environnmental Protection, Fire
Departnent, and Departnment of Building Services to issue the
permits or approvals listed in Exhibit 27.%

The request is reasonable, and no party opposes it.
Accordingly, we authorize the New York City departnents just
listed to issue the various permts and approvals listed in
Exhi bit 27.

Maj or Onshore Storage Facility (MOSF) License

New York State Navigation Law requires that any person
seeking to operate a MOSF nust obtain a |icense from DEC. %
However, Article X transfers jurisdiction for the issuance of
this license fromDEC to the Siting Board. |In this case, the
Appl i cant proposes to purchase an existing, licensed tank farm
and to construct the proposed facility at the site. Wile nost
of the existing tanks on the site would be deconm ssioned, the
Appl i cant proposes to refurbish two 150, 000 barrel fuel oi
storage tanks, to store low sulfur distillate fuel oil used as
back-up fuel

The Applicant, DEC Staff, and DPS Staff have executed

"2 which recommends that we

a "MOSF Stipul ati on Agreenent
transfer the jurisdiction back to DEC to regul ate the storage,
handl i ng and transport of petroleumand to enforce the
cont ai nment and renedi ati on of petrol eum di scharges. According

to this agreenent, the Applicant will file a conplete

2 Exh. 39, Land Use and Local Laws Topic Agreement, p. 5. The
agreenent acknow edges that the Siting Board retains ultimte
jurisdiction over issuance of the listed pernmts, upon
petition by the Applicant if, for exanple, the Applicant
al | eges unreasonabl e del ay or conditions.

% Navi gati on Law §174.
® Exh. 40.
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application for the MOSF |icense within 60 days of taking title
to the site of the proposed facility.

The Exam ners recommend that we authorize DEC Staff to
i ssue the MOSF |icense, regulate the facility, and otherw se
execute state MOSF authority respecting this site. W find this
request reasonabl e and nmake the requisite authorization.

STATUTORY DETERM NATI ONS
On the basis of the foregoing discussion, and of the

Exam ners' recommended deci sion and the findings made therein,
to the extent herewith consistent, we find and determ ne that:

1. The proposed facility has been sel ected pursuant
to an approved procurenent process [PSL 8168(2)(a)(ii)].

2. Based upon the full record in this proceeding, the
nature of the probable environnental inpacts including
predi ct abl e adverse and beneficial inpacts of the proposed
facility; on the environnment and ecol ogy; public health and
safety; aesthetics, scenic, historic, and recreational val ues;
forest and parks; air and water quality; and fish and ot her
marine life and wildlife, wll be as described in the record and
summari zed in the Exam ners' recommended decision, if the
facility is constructed and operated in accordance with all the
certificate ternms set forth in this decision and the terns of
permts issued by other agencies [PSL 8168(2)(b)].

3. For the reasons set forth in this decision and the
Exam ners' recommended decision, the proposed facility, if
constructed and operated in accordance with all the certificate
terms set forth in this decision and the terns of permts issued
by ot her agencies, will mnimze adverse environnental inpacts,
considering the state of avail able technol ogy and the interest
of the state respecting aesthetics, preservation of historic
sites, forest and parks, fish and wildlife, viable agricultural
| ands, and other pertinent considerations [PSL 8168(c)(i)].

- 14-
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4. For the reasons denonstrated in the record and
explained in the Exam ners' recomended deci sion, the proposed
facility, if constructed and operated in accordance with all the
certificate ternms set forth in this decision and the terns of
permts issued by other agencies, wll be conpatible with public
health and safety [PSL 8168(2)(c)(ii)].

5. For the reasons set forth in this decision and the
Exam ners' recommended deci sion, the proposed facility, if
constructed and operated in accordance with all the certificate
terms set forth in this decision and the terns of permts issued
by ot her agencies, will not discharge any effluent in
contravention of DEC standards; and, where no cl assification has
been made of the receiving waters the proposed facility will not
di scharge effluent unduly injurious to fish and wildlife, the
i ndustrial devel opnent of the state, or the public health and
public enjoynent of the receiving waters [PSL 8168(2)(c)(iii)].

6. For the reasons set forth in this decision and the
Exam ners' recommended decision, the proposed facility, if
constructed and operated in accordance with all the certificate
terms set forth in this decision and the terns of such permts
properly issued by other agencies, will not emt any air
pollutants in contravention of applicable air em ssion control
requirenents or air quality standards [PSL 8168(2)(c)(iv)].

7. Because the proposed facility will not include a
solid waste disposal facility and will not generate hazardous
wast e, the adverse environnental inpacts governed by PSL
8168(2)(c)(v) and (vi) will not occur.

8. For the reasons set forth in this decision and the
Exam ners' recommended deci sion, the proposed facility, if
constructed and operated in accordance with all the certificate
terms set forth in this decision and the terns of permts issued
by ot her agencies, will operate in conpliance with al
applicable state and | ocal |aws and associ ated regul ati ons, and

-15-
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that there are no specific | ocal |aws, ordinances, regulations,
or requirenents that are unduly restrictive in view of the

exi sting technology or the needs of or costs to ratepayers

| ocated inside or outside the municipality that enacted such

| ocal | aws, ordinances, regul ations, or requirenments [PSL
8168(2)(e)].

We therefore grant to Astoria Energy LLC a Certificate
of Environnental Conpatibility and Public Need for the
construction and operation of an approximately 1000 negawat t
natural gas-fired electric generating facility at the proposed
site, located in the Astoria section of Queens County, subject
to the terns, conditions, and [imtations set forth in this
opi ni on and order.

The New York State Board on
El ectric Generation Siting and the
Envi ronnment for Case 99-F-1191 orders:

1. The reconmended decision of Exam ners J. M chael
Harrison and P. Nicholas Garlick, to the extent consistent with
this opinion and order, is adopted and, together with this
opi nion and order, constitutes the decision of this Board in
t hi s proceedi ng.

2. Subject to the conditions appended to this opinion
and order, a Certificate of Environnmental Conpatibility and
Public Need is granted pursuant to Article X of the Public
Service Law to Astoria Energy LLC (the Applicant) for the
construction and operation of an approxi mately 1000 negawat t
gas-fired electric generating facility in the Astoria section of
Queens County, provided that the Applicant files, within 30 days
after the date of issuance of this opinion and order, a witten
acceptance of the certificate pursuant to 16 NYCRR §1000. 14(a).

3. Upon acceptance of the certificate granted in this
opinion and order or at any tine thereafter, the applicant shal
serve copies of its conmpliance filing in accordance with the

-16-
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requirenments set forth in 16 NYCRR 81003.3(c) and Certificate
Condition Il1(c). Pursuant to 16 NYCRR 81003.3(d), parties
served with the conpliance filing may file coments on the
filing wthin 15 days of the service date of the conpliance
filing.

4. This proceeding is continued.

By the New York State Board on Electric
Ceneration siting and the Environnent
for Case 99-F-1191

( SI GNED) JANET HAND DEl XLER
Secretary to the Board
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APPENDIX A
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ASTORIA ENERGY, LLP:

Couch, White, L.L.P. (Algird F. White, Jr.,
Leonard H. Singer, and James S. King, Esgs.)
540 Broadway, Albany, New York 12201.
Marissa Mascaro, Project Director.

NYS DEPARTMENT OF PUBLIC SERVICE:

David G. Drexler, Esqg. Three Empire State Plaza,
Albany, New York 12223.

NYS DEPARTMENT OF ENVIRONMENTAL CONSERVATION:
Frank T. Litz, Esq., Jennifer L. Hairie, Esqg., and
John J. Ferguson, 50 Wolf Road, Room 538,
Albany, New York 12223-1500.

NYS DEPARTMENT OF HEALTH:

David W. Quist and Frank J. DeCotis, Esgs., and
Anthony J. Grey, Corning Tower Building, Empire
State Plaza, Albany, New York 12237.

BOROUGH OF QUEENS AND CHOKE:

Hugh B. Weinberg and Richard Demas, Esgs.
Don Dodelson, David Schlissel and Mario D' Ella,
120-55 Queens Boulevard, Kew Gardens, New York 11424.

NEW YORK CITY CORPORATION COUNSEL:

William Plache, Esqg., 100 Church Street,
New York, New York 10007-2601

NEW YORK POWER AUTHORITY:

James D. Lyons, Principal Attormey, and Michael Oxman,
123 Main Street, White Plans, New York 10601-3170.

NATURAL RESOURCES DEFENSE COUNCIL:

Dale S. Bryk, Esqg.,40 West 20th Street,
New York, New York 10011.

FOR CEEC:

Harrin & Furrer, LLP (Urs Broderick Furrer, Esq.),
and Brian G. Maloney, Talleyrand Office Park,
220 White Plains Road, Tarrytown, New York 10591.
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APPENDIX B

PROPOSED CERTIFICATE CONDITIONS

L Project Authorization

A The Certificate Holder is authorized to construct and operate the Project, as
described in the Application, except as waived, modified or supplemented by this Certificate
or other permits.

B. The Certificate Holder is responsible for obtaining all necessary permits,
including State Pollutant Discharge Elimination System ("SPDES") and United States Army
Corps of Engineers ("ACOE") approvals under the Clean Water Act ("CWA”), Clean Air
Act (“CAA™) Prevention of Significant Deterioration ("PSD") permit, New Source Review
permit, CAA Title IV (acid rain) permit, CAA Title V (major stationary source) permit, and
any other approvals, land easements, and rights-of-way that may be required for this Project
and which the Board is not empowered to provide. The Certificate Holder also shall be
responsible for obtaining a license under Article 12 of the Navigation Law from the New
York State Department of Environmental Conservation (“NYSDEC”) for the major storage
of petroleum in connection with the Project (“MOSF license™).

C. The Project shall be designed to operate and be operated in compliance with
all applicable federal and state laws and regulations. The Project shall be designed to operate
and be operated in compliance with all applicable local laws and regulations, subject to the
Board’s ongoing jurisdiction regarding any additional waivers sought by the Certificate
Holder and for which the Board grants a waiver.

D. The Certificate Holder is authorized to construct electric transmission facilities
and interconnect those facilities to Con Edison’s existing 138 kV Astoria East substation.
The Certificate Holder is authorized to construct and shall design, engineer, and construct
electric transmission facilities as provided in the System Reliability Impact Study ("SRIS")
approved by the New York Independent System Operator ("NYISO”) Operating Committee
and 1n accordance with the applicable and published planning and design standards and good
engineering practice of the NYISO, the New York State Reliability Council ("NYSRC")
Northeast Power Coordinating Council ("NPCC"), North American Electric Reliability
Council ("NERC"), and North American Electric Reliability Organization ("NAERO"), and
successor organizations depending upon where the facilities are to be built and which
standards and practices are applicable. Specific requirements shall be those required by the
NYISO Operating Committee in the approved SRIS and by any interconnection or facilities
modification agreement negotiated with Con Edison, and any successor Transmission
Owners (as such term is defined in the New York Independent System Operator ("NYISO
Agreement").



E. The Certificate Holder is authorized to connect the Project to the Con Edison
24 inch gas distribution main located on 20® Avenue.

F. The Certificate Holder 1s authorized to connect the Project to the New York
City public water supply system through an existing 20-inch water supply line located
adjacent to the Project Site. The Certificate Holder is authorized to connect the Project to the
New York City public sewer system piping adjacent to the Project Site. -

IL General Conditions

A..  The Project and/or its Site shall be constructed, operated and maintained as set
forth in the Application and other submissions, and as indicated by the Certificate Holder in
stipulations and agreements during this proceeding, except as these may be waived, modified
or supplemented by the Board, and except as regarding conditions contained in the SPDES
permit, Title V Air Operating Permit and PSD Permits 1ssued by the NYSDEC.

B. The Certificate Holder shall submit a schedule of all filings and other
submissions to the Siting Board as required by these Certificate Conditions, and to the extent
practicable, shall coordinate the schedule for submitting Compliance Filings with the
relevant state agencies having jurisdiction over such Compliance Filings.

C. The Certificate Holder shall submit a Compliance Filing consistent with Part
1003 of the Article X regulations. A "licensing package” is defined herein as a component of
the Compliance Filing and includes all plans or other submissions required by these
Certificate Conditions. Licensing packages may be submitted individually or on a combined
basis. All filings shall be served on all active parties that have advised the Siting Board of
their desire to receive a copy of such filings.

D. Before the commencement of commercial operations of the Project, the
Certificate Holder shall file with the New York Public Service Commission ("NYPSC") a
petition as to the regulatory regime that will apply to it as an electric corporation.

E. Operation of the Project shall be in accordance with the SPDES, PSD and Title
V Air Operating Permits. ‘

F. The Certificate Holder shall file a copy of the following documents with the
Siting Board and with the NYPSC: (1) the SRIS approved by the NYISO Operating
Committee, which shall be filed prior to commencement of construction, (2) any
requirements imposed by the NYSRC, which shall be filed prior to commencement of
construction; (3) all electric facilities agreements and electric interconnection agreements,
and any amendments thereto, with Con Edison and successor Transmission Owners (as
defined in the NYISO Agreement), which shall be filed prior to commencement of
commercial operation of the Project; (4) a Relay Coordination Study, which shall be filed not
later than 18 months prior to the projected commercial operation date of the Project; (5) the
detailed design of the electric interconnection facilities, and updates thereto, which shall be



filed prior to commencement of commercial operation of the Project; (6) all natural gas
transportation agreements, and any amendments thereto, with Con Edison and any successor
owners of the Con Edison natural gas transmission and distribution facilities, which shall be
filed prior to commencement of commercial operation of the Project; and (7) water and
sewer interconnection contracts, agreements, approvals and/or permits which shall be filed
prior to commencement of commercial operation of the Project (copies of which also will be
filed with the New York City Department of Environmental Protection [“NYCDEP’]).

G. The Certificate Holder shall operate the Project in accordance with the
approved tariffs and applicable rules and protocols of the NYISO, NYSRC, NPCC, NERC,
and NAERO, and successor organizations. Should aspects of network operation be affected
by the Project that are under the lawful control of Con Edison, or successor Transmission
Ownmers (as defined in the NYISO Agreement), rather than NYISO control, the Certificate
Holder shall operate the facilities according to the procedures of Con Edison, or successor
Transmission Owners (as defined in the NYISO Agreement). The Certificate Holder
reserves the right to seek subsequent review of any specific operational orders at the NYISO,
NYPSC, the Federal Energy Regulatory Commission, or in any other appropriate forum.

H Subject to the Siting Board's ongoing jurisdiction, the Certificate Holder shall
seek the regulatory permits and approvals specified in the Application from the relevant New
York City agencies pertaining to the construction work for or operation of the Project.

m. Construction Conditions - General

A These Certificate Conditions shall be made contract requirements for the
construction contractors as applicable.

B. Appropriate construction personnel shall be trained in environmental
compliance matters.

C. The Certificate Holder shall describe in a licensing package a community
liaison program designed to maintain communication with the surrounding community
duning construction. This plan shall include the maintenance of a complaint log. The
community liaison program shall continue once the Project becomes operational to keep
communication lines open between the Certificate Holder and the community.

D.  The Certificate Holder shall assign an Environmental Inspector to monitor the
Project Site during construction.

E. Construction noise sources shall be mitigated by proper equipment
maintenance.

F. The normal construction shifts for the Project will include two shifts occurring
between 7:00 AM and 12:30 AM. Between the hours of 6:00 PM and 7:00 AM, Certificate



Holder shall not: (1) engage in pile driving, jackhammering or demolition; (2) use
bulldozers, excavators or dump trucks for Site preparation; (3) load or off load big pipes or
other materials that could make excessive noise; (4) conduct scheduled steam or air blows; or
(5) exceed any regulatory noise limits. Steam blow noise will be mitigated through use of
portable, high performance mufflers and scheduled steam blows will not be performed before
9:00 AM or after 5:00 PM. Deliveries related to construction activities shall take place
during the hours of 7:00 AM to 6:00 PM unless; (1) delivered by barge; (2) to accommodate
oversized delivery pursuant to NYCDOT permit, or (3) otherwise involving incidental
deliveries of small items. All night time barge deliveries, the unloading of which could cause
excessive noise, will not be unloaded unless such unloading activity has commenced before
12 pm. (noon) and, for safety reasons, must be completed without interruption.
Notwithstanding the preceding sentence, Certificate Holder will remain in compliance with
the City’s nighttime noise standards. The Project’s construction activities, whether daytime
or nighttime, will comply with the applicable regulatory requirements.

G. A temporary, portable, high performance muffler shall be used to attenuate
noise from steam blows that occur before the steam system is connected to the turbine and
the steam line temporarily is routed to the debris trap and muffler and high pressure steam is
vented though the tubing. Steam blows shall not be performed before 9:00 AM or after 5:00
PM.

H. Trucks used for transporting soil or gravel during construction shall be
covered to avoid loss of transported material and truck speed on-site shall be controlled to
minimize dust. Vehicles carrying hazardous material shall be instructed to travel to and from
Astoria Boulevard along Steinway Street.

L The Certificate Holder shall not dispose of construction related waste by
burning those waste materials on the site. The Certificate Holder shall be responsible for the
actions of its contractors to prevent the burmning of waste materials on the site. All
construction wastes shall be disposed of in accordance with applicable laws and regulations.

J. Before hiring contractors for solid waste haulage, the Certificate Holder shail
request evidence that such contractors are in possession of all required permits and licenses.
During the period of operation, the Certificate Holder shall retain for inspection records
showing that all waste hauling and disposal contractors have all required permits and
licenses. Solid waste shall be disposed of in accordance with applicable laws and regulations.

K. All unused, excavated materials and/or construction debris shall be removed
upon completion of construction and disposed of in accordance with applicable laws and
regulations .

L. All disturbed areas shall be seeded and/or stabilized with erosion control
matenals within 15 days of final grading and when construction has been suspended. In all
areas of the Project site that will not be covered by impervious surfaces, with the exception
of the portion of the Site that qualifies as New York State regulated wetlands “adjacent area”



the Applicant shall place one foot of clean fill. After the commencement of commercial
operations, and with the exception of emergency conditions, the Certificate Holder shall
notify the NYCDEP in writing, at least 24 hours prior to engaging in any excavation which
will exceed one foot in depth. In all cases the Certificate Holder shall follow its health and
safety plan.

M.  The Certificate Holder shall follow its Unanticipated Discovery Plan
submitted as Appendix 4.6-2 to its Application to provide protection in the event that cultural
resources are encountered during construction.

N. The Project shall be constructed in accordance with the NYC Seismic Code,
Local law 1/95; NYC Administrative Code 27-569 and reference Standard 9—6.

IV. Construction - Energy Facility

A The Turbine Building shall be constructed using non-reflective, metal panels
in colors that maximize consistency with brick structures in the Project vicinity. The low bay
portion of the building shall have a non-reflective gray metal roof. The air cooled
condensors shall be sided with non-reflective, painted metal panels similar to those used on
the Terminal Building. The stack flues shall be marked in accordance with FAA
requirements. Both the existing brick administration building and boiler house building will
remain on site.

B. Lighting shall be pole mounted and designed to reduce glare through shielding
and use of low glare lighting elements. Project lighting shall be in accordance with local
zoning and building codes. The Certificate Holder shall provide a detailed lighting plan as
part of its Compliance Filing.

C. The Certificate Holder shall control potential emissions from construction
related activities through the use of wetting agents on exposed soils, use of covered trucks for
soils and other dry materials, limited storage of spoils on the construction site and final
grading and landscaping of exposed areas. :

V. Construction - Gas and Electrical Interconnects

A.. The Certificate Holder shall design, engineer, construct (or fund the
construction of) and operate the transmission interconnection in compliance with the electric
and magnetic field strength standards established by the New York Public Service
Commission ("NYPSC") in Opinion No. 78-13 (issued June 19, 1978) and Statement of
interim Policy on Magnetic Fields of Major Electric Transmission Facilities (issued
September 11, 1990), respectively.

B. The Certificate Holder shall complete negotiations on all necessary contractual
arrangements with its electric and gas transmission interconnections as soon as practicable.



C. If the Project interconnects with Con Edison’s gas system, Applicant shall
comply with the applicable Con Edison natural gas tariff requirements.

VI Operation and Maintenance

A The Certificate Holder shall submit a Spill Prevention Control and
Countermeasures plan and a Stormwater Pollution Prevention Plan as part of the Compliance
Filing.

B. The Certificate Holder shall implement the following noise mitigation
measures: (1) use of tuned HRSG stack Silencers; (2) the Turbine Building will include
acoustical insulation on the interior and will be designed so that any openings are treated
with acoustic louvers or oriented away from residential areas; (3) enclosures will be used for
the air and gas compressing stations, and (4) specially designed low-noise cooling
condensers will be used.

C. The Certificate Holder shall submit a post-construction report by an acoustical
engineer to demonstrate that, based on noise measurements and acoustic observations, the
operating plant complies with the acoustic design goals contained in the Application and also
produces no prominent pure tones. This report shall be submitted within six-months of the
start of commercial operation of the entire Project.

D. The Certificate Holder shall obtain and operate the Project pursuant to a CAA
Title V Operating Permit, a CAA PSD permit, a CAA Title IV Acid Rain permit, a SPDES
permit and an MOSF license..

E. The Certificate Holder shall comply with all applicable state and federal
chemical and waste-storage use and handling regulations and will keep the local fire
department apprised of chemicals and waste on site.

F. Within 6 months of startup of commercial operation of the Project, the
Applicant shall submit a vegetation planting and maintenance plan for the Project site as a
compliance filing.

G. The Applicant will provide funding in the amount of $10,000 per year for
three years following completion of construction, or approximately 40 trees per year at
$250.00 each, for off-site street tree plantings in the Project viewshed pursuant to the New
York City Adopt-a-Tree Program or other similar tree planting program involving
community input in order to minimize visibility of the Project’s stacks if orange and white
FAA markings are required



VIIT Decommissioning, Security Fund and Insurance

A During construction, Certificate Holder shall post, or cause its construction
contractor to post, insurance coverage consistent with industry standards, including builders’
risk insurance, general liability insurance, auto lability insurance and workers’
compensation. During operation, Certificate Holder shall secure insurance coverage typical
for a power generation facility, including broad form property “insurance, boiler and
machinery insurance, general liability insurance, and workers’ compensation.

B. Before commencement of construction of the Project, other than research,
surveying, boring or related activities necessary to prepare final design plans and obtain
necessary permits, the Applicant shall file with the Secretary of the NYPSC proof of
adequate financial security (such as a restoration bond, escrow or other similar financial
instrument) in the amount of $3.15 million to meet the decommissioning costs in the event
that either construction is not completed or the facility is decommissioned at a later date.
The security, if drawn upon, shall be used for decommissioning the Project, dismantling the
project by removing aboveground structures that could not reasonably be used for any
industrial purpose, and restoring all disturbed areas. To the extent that the activities set forth
in the immediately preceding sentence exceed the amount of the security, the Applicant shall
provide funding to accomplish such activities.
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