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(Issued and Effective November 21, 2001)

BY THE BOARD:

INTRODUCTION

On June 19, 2000 this application for a Certificate of

Environmental Compatibility and Public Need was filed by Astoria
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Energy LLC (Astoria Energy, or the Applicant).  Subsequently,

Astoria Energy provided supplemental information in eleven

separate filings between September 18, 2000 and June 21, 2001.

In a letter dated March 1, 2001, Chairman Maureen Helmer

informed Astoria Energy that its application generally complied

with the filing requirements of Public Service Law (PSL) §164.1

A pre-hearing conference was held before the Presiding

and Associate Examiners on March 26, 2001.  At that conference,

active parties were identified, scheduling and other procedural

matters were discussed, and a review of requests for intervenor

funds commenced.2

Astoria Energy's application for a PSL Article X

certificate included requests to the Department of Environmental

Conservation (DEC) for a Clean Air Act (CAA) Title V permit, a

CAA Title IV permit, a Prevention of Significant Deterioration

(PSD) permit, and the transfer and modification of a State

Pollutant Discharge Elimination System (SPDES) storm water

discharge permit.  DEC required filing of comments on draft air

and SPDES permits by April 19, 2001.

Joint legislative/public statement hearings were held

in the Article X and DEC proceedings at 7:00 p.m. on April 18

and April 19, 2001 at P.S. 141 in Astoria, Queens.  More than

200 people attended these two hearings, at which a total of 23

made oral statements for the record.  The majority of the

comments were supportive of the proposed project.

                    
1 In a letter dated September 13, 2001, Chairman Helmer

subsequently appointed Public Service Commission (PSC)
Commissioner Leonard A. Weiss to be Chairman of the Board,
pursuant to PSL §161.

2 Pursuant to PSL §164 and 16 NYCRR §1000.9, $169,890 of the
$300,000 available funds was awarded, $127,000 to the Office
of the President, Borough of Queens/Coalition Helping to
Organize a Kleaner Environment (Queens/CHOKE), and $42,890 to
Citizens Environmental and Economic Coalition (CEEC).
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An issues conference was conducted jointly in the DEC

and Article X proceedings on May 2 and 3, 2001, and on May 24,

2001, the Examiners issued their "Article X and DEC Part 624

Issues Ruling."  Jointly, the Examiners specified a list of

issues identified for Article X adjudication,3 while Examiner

Garlick determined there were no substantive and significant

issues regarding the requested DEC permits.4

Astoria Energy filed a notice of impending settlement

negotiations with the Siting Board on June 13, 2001.

Negotiations resulted in a Joint Stipulation dated July 13, 2001

settling all issues, which was signed by representatives of the

Applicant, DEC Staff, Department of Public Service (DPS) Staff,

and Department of Health (DOH) Staff.5  Other active parties in

the proceeding subsequently signed the Joint Stipulation (New

York City signed it on October 31, 2001, and the Queens Borough

President and CHOKE, separately, signed it on November 1, 2001.)

A hearing was held on July 18, 2001, at which evidence

was identified and received into the record.  A total of 78

exhibits were received, including Astoria Energy's exhibits and

testimony, the Joint Stipulation, testimony of DPS Staff

witnesses, and a further stipulation agreement among DEC Staff,

DPS Staff, and the Applicant resolving an on-site oil storage

                    
3 Interlocutory appeals were filed objecting to the exclusion of

some Article X issues, but the appeals were subsequently
withdrawn as matters became resolved.  An appeal filed on
June 5 by DEC Staff, objecting to the Examiners' refusal to
require offers of proof in setting the Article X issues list,
lacked the extraordinary circumstances needed for our review.
That question has since become moot, as none of the issues in
question were subsequently contested in litigation.

4 On July 17, 2001, DEC Commissioner Crotty upheld Examiner
Garlick's issues determinations on appeal.

5 The Joint Stipulation includes eleven separate topic-specific
settlement agreements, proposed certificate conditions, and a
list of applicable acronyms.
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facility permitting issue.  No other party presented any

testimony and, with one exception, no party challenged the Joint

Stipulation or the proposed certificate conditions in any

respect.  The sole exception was an issue pressed by New York

City involving the applicability of its Air Code.

The Applicant and DPS Staff filed briefs on August 13,

2001.  On August 24, 2001, Astoria Energy filed a brief replying

to DPS Staff, and presenting initial comments on New York City

air issues.  New York City filed its initial comments on

August 24, 2001 as well.  On August 30, New York City filed a

reply to Astoria Energy, and on August 31, the Applicant filed a

reply to New York City.

The Examiners issued a recommended decision on

September 26, 2001.  A joint brief on exceptions was filed by

DPS Staff and DEC Staff on October 17, 2001, and the Applicant

filed a brief on exceptions on October 17, 2001 as well.  New

York City was permitted to file its brief on exceptions by

November 2, 2001.  It declined to file a brief, however, having

reached an accord with the Applicant on its air quality issues.

On November 1, 2001, the Applicant filed a

"Supplemental Agreement Regarding Air Quality and Public

Interest Issues," signed by all of the active parties in the

proceeding.6  On that date, as well, Astoria Energy filed

signatures of New York City, the Queens Borough President, and

CHOKE, to the Joint Stipulation signed earlier by the other

parties.  With those stipulations signed by all parties, then,

no issues remain in controversy in the proceeding.

Subsequently, DEC Commissioner Crotty has provided us

with the environmental permits, as required by PSL §172(1).

                    
6 The signatories include Astoria Energy, DEC Staff, DOH Staff,

DPS Staff, New York City, the Queens Borough President, and
CHOKE.
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The Proposed Facility

The proposed facility would be a merchant facility,

intending to sell electricity into New York's wholesale market.

It would be located at 17-10 Steinway Street, on an

approximately 23-acre brownfield site currently utilized as an

operational fuel oil storage and distribution terminal.  The

site is in an M3-1 Heavy Manufacturing Zone, amongst other

manufacturing and heavy industrial uses, including the Steinway

and Sons manufacturing factory, the Bowery Bay Water Pollution

Control Plant, electric transmission facilities, other power

generating facilities, and a variety of smaller manufacturing

and warehousing facilities.

The proposed facility would use efficient, combined-

cycle electric generating equipment, with natural gas as its

primary source of fuel, and low-sulfur distillate fuel oil as a

backup fuel for up to 720 hours annually.  The primary

structural components of the facility would consist of a 612

foot by 110 foot turbine building and adjacent heat recovery

steam generator enclosures, four nested 269-foot stack flues,

two air-cooled condensers (AC) for cooling (each with 40 cells

in a 4 x 10 arrangement), two 150,000 barrel oil storage tanks,

and an open air switchyard outside the turbine building.

A new 138 kV aerial electric transmission line would

connect the proposed facility to the existing Astoria East

Substation, which is located about one-half mile southwest of

the site on Consolidated Edison Company of New York, Inc. (Con

Edison) property.  In addition, a new 20-inch diameter natural

gas pipeline would be constructed underground along Steinway

Place from the proposed facility site to the Con Edison 24-inch

main located about one-third of a mile to the south at the

intersection of Steinway Place and 20th Avenue.

The Applicant would use the existing New York City

municipal water and sewer infrastructure located adjacent to the
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site to supply water to and receive discharged water from the

proposed facility.  The existing storm water management system

at the site is to be upgraded as a part of redevelopment.

THE RECOMMENDED DECISION

The Examiners observed that we are empowered either to

grant or deny this application as filed, or to certificate a

facility "upon such terms, conditions, limitations or

modifications of the construction or operation of the facility

as the board may deem appropriate."7  To grant a certificate, the

Examiners observed, we must find:

• That the facility is reasonably consistent with the
policies and long-range planning objectives and
strategies of the most recent state energy plan, or
that the facility was selected pursuant to an
approved procurement process."8

• The nature of the probable environmental impacts,
specifying predictable adverse and beneficial
effects on (a) the normal environment and ecology,
(b) public health and safety, (c) aesthetics,
scenic, historic, and recreational values,
(d) forest and parks, (e) air and water quality, and
(f) fish and other marine life and wildlife.9

• That the facility minimizes adverse environmental
impacts, considering (a) the state of available
technology, (b) the nature and economics of
reasonable alternatives required to be considered
under PSL §164(1)(b), and (c) the interest of the
state respecting aesthetics, preservation of
historic sites, forest and parks, fish and wildlife,
viable agricultural lands, and other pertinent
considerations.10

                    
7 PSL §168(2).
8 PSL §168(2)(a).
9 PSL §168(2)(b).
10 PSL §168(2)(c)(i).
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• That the facility is compatible with public health
and safety.11

• That the facility will not discharge any effluent in
contravention of DEC standards or, where no
classification has been made of the receiving
waters, that it will not discharge effluent unduly
injurious to fish and wildlife, the industrial
development of the state, and the public health and
public enjoyment of the receiving waters.12

• That the facility will not emit any air pollutants
in contravention of applicable air emission control
requirements or air quality standards.13

• That the facility will control the runoff and
leachate from any solid waste disposal facility.14

• That the facility will control the disposal of any
hazardous waste.15

• That the facility will operate in compliance with
all applicable state and local laws and associated
regulations, except that we may refuse to apply
specific local laws, ordinances, regulations, or
requirements we regard as unduly restrictive. 16

• That the construction and operation of the facility
is in the public interest, considering its
environmental impact and the reasonable alternatives
considered [under PSL §164(1)(b)]. 17

The Examiners noted further that our required findings

include that the proposed facility "will not discharge any

effluent that will be in contravention of the standards adopted

                    
11 PSL §168(2)(c)(ii).
12 PSL §168(2)(c)(iii).
13 PSL §168(2)(c)(iv).
14 PSL §168(2)(c)(v).
15 PSL §168(2)(c)(vi).
16 PSL §168(2)(d).
17 PSL §168(2)(e).
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by the department of environmental conservation. . . ," 18 and

"will not emit any pollutants to the air that will be in

contravention of applicable air emission control requirements or

air quality standards." 19  In past Article X proceedings, siting

boards have deferred to the judgment of the DEC Commissioner,

who has been delegated responsibility to issue permits from the

United States Environmental Protection Agency (EPA) pursuant to

the CAA and Clean Water Act (CWA).20  In this proceeding, these

issues relate to the following permits:  (1) a SPDES permit for

storm water management; (2) a CAA Title IV permit; (3) a CAA

Title V permit; and (4) a Prevention of Significant

Deterioration (PSD) determination.  Thereafter, those siting

boards reviewed the joint record of the proceedings and,

accepting the DEC's findings as to air and water quality,

reached conclusions as to overall environmental impacts.

With respect to air quality, the proposed facility

would use efficient combustion equipment that would primarily

burn natural gas, add-on emission controls including selective

catalytic reduction (SCR), and a carbon monoxide catalyst, to

meet federal lowest achievable emission rate (LAER) and best

available control technology (BACT) standards.  The DEC

Commissioner's decision to issue permits relies on the joint

Article X and DEC record, which includes among other things the

results of air emission modeling of existing and proposed

facilities in the area through 2004.  The information indicates

                    
18 PSL §168(2)(c)(iii).
19 PSL §168(2)(c)(iv).
20 Case 99-F-0558, Application of Heritage Power LLC, Opinion and

Order Granting Certificate of Environmental Compatibility and
Public Need (issued January 19, 2001), pp. 7-8; Case 99-F-
1314, Application of Consolidated Edison Company of New York,
Inc., Opinion and Order Granting Certificate of Environmental
Compatibility and Public Need (issued August 30, 2001),
pp. 34-36.
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that the proposed facility can be expected to displace

generation from older units, reducing emissions of NOx, SO2, and

CO2.

The facility would use dry cooling, thus minimizing

its need for water in the cooling process.  Hence, all water

used at the proposed project would be purchased from the New

York City public water supply system.  All discharges from the

proposed facility would be made to the Bowery Bay Water

Pollution Control Plant.  Because there would be no discharges

of wastewater to either surface water or groundwater, no SPDES

permit is needed.  However, the Applicant does need, and has

obtained from DEC, a SPDES permit for storm water management.

Moreover, the Applicant must obtain an Industrial

Sewer Discharge Permit normally issued by the New York City

Department of Environmental Protection.  This permit is outside

the DEC permitting process, and it is among those which the

Joint Stipulation recommends we authorize New York City to issue

under Article X, as discussed below.

Certificate Conditions

In this proceeding, with the exception of New York

City's air quality issue, the parties agreed to the certificate

conditions to be imposed on Astoria Energy.  The Examiners

concluded that the record supported the findings we must make

under PSL §168 and the proposed certificate conditions.

Proposed certificate conditions were amended on

exceptions by Astoria Energy, DPS Staff, and DEC Staff.21  In

response to a suggestion by the Examiners, conditions formerly

listed in the topic agreements of the Joint Stipulation, and

incorporated by reference in the proposed certificate

conditions, were directly included in the certificate



CASE 99-F-1191

-10-

conditions.  Additional conditions were added to include

submission of an Environmental Compliance Plan and a Community

Liaison Program.  The Environmental Compliance Plan contains

measures designed to ensure implementation and maintenance of

required environmental mitigation measures, compliance with

other certificate conditions, and compliance with federal,

state, and local environmental laws.22  The Community Liaison

program would provide liaison and communication with the

surrounding community before and during construction and,

thereafter, throughout the operation of the facility.23

The Supplemental Agreement

All active parties involved throughout the proceeding

have now signed the Supplemental Agreement, submitted November

1, 2001, addressing the applicability of certain provisions of

New York City's Air Code to the proposed facility.  In this

agreement, New York City agrees that the proposed facility, if

operated in accordance with the DEC permits and the proposed

Article X certificate, will meet the requirements of New York

City's Air Code relating to fuel and emissions standards, and

will not contravene the general prohibition against detrimental

air emissions.  Further, New York City has agreed that the

Applicant is not required to apply for any air permits under New

York City air pollution laws and regulations, including any

permit under New York City Administrative Code §24-120 et seq.

The Applicant also agrees to provide $4,800,000 to the New York

City Economic Development Corporation, within three years after

commencement of commercial operation of the proposed facility.

                                                                 
21 The revised proposed certificate conditions are attached as
Appendix B.

22 Appendix B, ¶II.M.
23 Ibid., ¶III.C.
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The funds would be used to assist the local Queens community in

the development and implementation of projects such as local air

quality improvement, health improvement, or amenities programs

in the vicinity of the facility's site.

In their recommended decision, the Examiners discussed

the issue of applicability of the New York City Air Code to this

proposed facility, and recommended that we deny New York City's

request to authorize it to require Astoria Energy to obtain an

air permit.24  The Supplemental Stipulation effectively withdraws

this issue from our consideration, by acknowledging that no New

York City air permits are required for this facility.

Local Law Compliance

The Examiners reported that the parties agreed and the

record demonstrated that the proposed facility can be expected

to operate in compliance with local laws and regulations.25

There has been no request in this proceeding to waive the

application of any local requirements as unduly restrictive.

In the Supplemental Stipulation, the parties provide

their agreement that the City of New York will have continuing

authority to enforce its Air Code,26 but that in the event of any

future amendment to the Air Code the certificate holder would

have the right, within 90 days of the enactment of such

amendment, to petition the Siting Board for a finding that the

amendment is unreasonably restrictive.  Thereafter, the parties

agree the new provisions could be enforced unless the

effectiveness of the amendment is stayed by the Siting Board

within 180 days of the date of filing of such a petition.

                    
24 Recommended Decision, p. 36.
25 Recommended Decision, p. 30.
26 This provision relates to matters not associated with the air
permit requirements.
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We conclude, pursuant to PSL §168(2)(d), that the

facility is designed to operate in compliance with all

applicable state and local laws, and regulations issued

thereunder.

With respect to the provisions of the Supplemental

Stipulation, we note that enforcement of local laws and

regulations not waived as unreasonably restrictive by a Siting

Board remains the responsibility of local authorities.

Certificate holders always have the right to petition the

permanent Siting Board for a waiver of any future changes in

local laws or regulations they consider unreasonably restrictive

as applied to their facilities.  The Applicant in the

Supplemental Stipulation has constrained its right to file a

petition, as to the proposed facility, to 90 days after

enactment of a new provision under New York City's Air Code.

That presents no issue for our consideration.

The further provision agreed upon by the parties that

the Siting Board must act within 180 days of the filing date of

any such petition has no foundation in Article X, and,

therefore, is unacceptable.  Although the Supplemental

Stipulation is not binding upon us and is not adopted as a part

of our opinion and order, we are compelled to expressly reject

that provision, so that it is clear that it is not effective in

any way.

New York City Permits

In the normal course of business, Astoria Energy

expects to require certain other permits and approvals under

regulations issued by New York City and its agencies, including

building permits, street closure permits, street evacuation

permits, and permits under the New York City Fire Code.  The

Joint Stipulation contains agreement among the parties that we

should authorize the Department of Buildings, Department of
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Transportation, Department of Environmental Protection, Fire

Department, and Department of Building Services to issue the

permits or approvals listed in Exhibit 27.27

The request is reasonable, and no party opposes it.

Accordingly, we authorize the New York City departments just

listed to issue the various permits and approvals listed in

Exhibit 27.

Major Onshore Storage Facility (MOSF) License

New York State Navigation Law requires that any person

seeking to operate a MOSF must obtain a license from DEC.28

However, Article X transfers jurisdiction for the issuance of

this license from DEC to the Siting Board.  In this case, the

Applicant proposes to purchase an existing, licensed tank farm

and to construct the proposed facility at the site.  While most

of the existing tanks on the site would be decommissioned, the

Applicant proposes to refurbish two 150,000 barrel fuel oil

storage tanks, to store low sulfur distillate fuel oil used as

back-up fuel.

The Applicant, DEC Staff, and DPS Staff have executed

a "MOSF Stipulation Agreement"29 which recommends that we

transfer the jurisdiction back to DEC to regulate the storage,

handling and transport of petroleum and to enforce the

containment and remediation of petroleum discharges.  According

to this agreement, the Applicant will file a complete

                    
27 Exh. 39, Land Use and Local Laws Topic Agreement, p. 5.  The

agreement acknowledges that the Siting Board retains ultimate
jurisdiction over issuance of the listed permits, upon
petition by the Applicant if, for example, the Applicant
alleges unreasonable delay or conditions.

28 Navigation Law §174.
29 Exh. 40.
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application for the MOSF license within 60 days of taking title

to the site of the proposed facility.

The Examiners recommend that we authorize DEC Staff to

issue the MOSF license, regulate the facility, and otherwise

execute state MOSF authority respecting this site.  We find this

request reasonable and make the requisite authorization.

STATUTORY DETERMINATIONS

On the basis of the foregoing discussion, and of the

Examiners' recommended decision and the findings made therein,

to the extent herewith consistent, we find and determine that:

1.  The proposed facility has been selected pursuant

to an approved procurement process [PSL §168(2)(a)(ii)].

2.  Based upon the full record in this proceeding, the

nature of the probable environmental impacts including

predictable adverse and beneficial impacts of the proposed

facility; on the environment and ecology; public health and

safety; aesthetics, scenic, historic, and recreational values;

forest and parks; air and water quality; and fish and other

marine life and wildlife, will be as described in the record and

summarized in the Examiners' recommended decision, if the

facility is constructed and operated in accordance with all the

certificate terms set forth in this decision and the terms of

permits issued by other agencies [PSL §168(2)(b)].

3.  For the reasons set forth in this decision and the

Examiners' recommended decision, the proposed facility, if

constructed and operated in accordance with all the certificate

terms set forth in this decision and the terms of permits issued

by other agencies, will minimize adverse environmental impacts,

considering the state of available technology and the interest

of the state respecting aesthetics, preservation of historic

sites, forest and parks, fish and wildlife, viable agricultural

lands, and other pertinent considerations [PSL §168(c)(i)].
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4.  For the reasons demonstrated in the record and

explained in the Examiners' recommended decision, the proposed

facility, if constructed and operated in accordance with all the

certificate terms set forth in this decision and the terms of

permits issued by other agencies, will be compatible with public

health and safety [PSL §168(2)(c)(ii)].

5.  For the reasons set forth in this decision and the

Examiners' recommended decision, the proposed facility, if

constructed and operated in accordance with all the certificate

terms set forth in this decision and the terms of permits issued

by other agencies, will not discharge any effluent in

contravention of DEC standards; and, where no classification has

been made of the receiving waters the proposed facility will not

discharge effluent unduly injurious to fish and wildlife, the

industrial development of the state, or the public health and

public enjoyment of the receiving waters [PSL §168(2)(c)(iii)].

6.  For the reasons set forth in this decision and the

Examiners' recommended decision, the proposed facility, if

constructed and operated in accordance with all the certificate

terms set forth in this decision and the terms of such permits

properly issued by other agencies, will not emit any air

pollutants in contravention of applicable air emission control

requirements or air quality standards [PSL §168(2)(c)(iv)].

7.  Because the proposed facility will not include a

solid waste disposal facility and will not generate hazardous

waste, the adverse environmental impacts governed by PSL

§168(2)(c)(v) and (vi) will not occur.

8.  For the reasons set forth in this decision and the

Examiners' recommended decision, the proposed facility, if

constructed and operated in accordance with all the certificate

terms set forth in this decision and the terms of permits issued

by other agencies, will operate in compliance with all

applicable state and local laws and associated regulations, and
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that there are no specific local laws, ordinances, regulations,

or requirements that are unduly restrictive in view of the

existing technology or the needs of or costs to ratepayers

located inside or outside the municipality that enacted such

local laws, ordinances, regulations, or requirements [PSL

§168(2)(e)].

We therefore grant to Astoria Energy LLC a Certificate

of Environmental Compatibility and Public Need for the

construction and operation of an approximately 1000 megawatt

natural gas-fired electric generating facility at the proposed

site, located in the Astoria section of Queens County, subject

to the terms, conditions, and limitations set forth in this

opinion and order.

The New York State Board on
 Electric Generation Siting and the
  Environment for Case 99-F-1191 orders:

1.  The recommended decision of Examiners J. Michael

Harrison and P. Nicholas Garlick, to the extent consistent with

this opinion and order, is adopted and, together with this

opinion and order, constitutes the decision of this Board in

this proceeding.

2.  Subject to the conditions appended to this opinion

and order, a Certificate of Environmental Compatibility and

Public Need is granted pursuant to Article X of the Public

Service Law to Astoria Energy LLC (the Applicant) for the

construction and operation of an approximately 1000 megawatt

gas-fired electric generating facility in the Astoria section of

Queens County, provided that the Applicant files, within 30 days

after the date of issuance of this opinion and order, a written

acceptance of the certificate pursuant to 16 NYCRR §1000.14(a).

3.  Upon acceptance of the certificate granted in this

opinion and order or at any time thereafter, the applicant shall

serve copies of its compliance filing in accordance with the
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requirements set forth in 16 NYCRR §1003.3(c) and Certificate

Condition III(c).  Pursuant to 16 NYCRR §1003.3(d), parties

served with the compliance filing may file comments on the

filing within 15 days of the service date of the compliance

filing.

4.  This proceeding is continued.

By the New York State Board on Electric
Generation siting and the Environment
for Case 99-F-1191

(SIGNED) JANET HAND DEIXLER
Secretary to the Board
































